IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONNA PERRY . COVIL ACTION
V. :

H&R BLOCK EASTERN )
ENTERPRI SES, | NC. ) NO. 04-6108

MVEMORANDUM

McLaughlin, J. August 18, 2009

Donna Perry sued H&R Bl ock Eastern Enterprises, Inc.,
for sex and age discrimnation, slander, and tortious
interference with contract. H&R Bl ock brought a counterclaimfor
breach of contract based on Ms. Perry’'s alleged violation of a
non- conpete provision in her enploynment agreenment, as well as
various related cl ai ns.

The Court granted summary judgment to H&R Bl ock on sone
of Ms. Perry’s clains but denied it with respect to the slander
claim The Court granted summary judgnment to H&R Bl ock on its
counterclaimfor violation of the non-conpete clause. The Court
then presided over a jury trial on the slander claim The jury
returned a verdict for H&R Bl ock. The Court conducted a bench
trial concerning the damages to be awarded to H&R Bl ock on its
breach of contract claim This nmenorandum opini on constitutes

the Court’s decision on that bench trial.!?

1 Al though Ms. Perry had counsel throughout the litigation
and through the bench trial, she is now pro se.



Evi dence of Danmges

H&R Bl ock’ s damages cal cul ation relies on a danages
provision in the relevant contract. The contract states that an
enpl oyee who breaches the non-conpete cl ause

shall pay to [the] Conpany an anount equal to

two tinmes the Average Fee charged by [the

enpl oyee] during the termof this Agreenent

mul tiplied by the nunber of Non-Returning

Conpany Clients multiplied by [the

enpl oyee]’s Baseline Cient Retention

Percentage as defined in Section 5 .

See Enpl oynent Agreenent Y 14(b), 8/14/07 Hg. Ex. D15 (" Enpl.
Ag.”). H&R Block contends that this calculation results in
damages of $46, 784. 33.

During the bench trial, a representative of H&R Bl ock
expl ai ned how the formula worked and whence the nunbers rel ated
to Ms. Perry cane. A second w tness, who was a paral egal at
def ense counsel’s firm testified that he had taken a |ist of M.
Perry’s custoners at H&R Bl ock and conpared the nanmes on that
list with those on a |ist of individuals at Jackson Hewitt for
whom she had al so prepared tax returns. H&R Block is seeking
damages for all H&R Bl ock custonmers for whom Ms. Perry prepared
tax returns while at H&R Bl ock who had their tax returns prepared
at Jackson Hewi tt.

During cross-exam nation of the H&R Bl ock
representative, it becanme clear that under the fornula, H&R Bl ock

woul d recover nore than its actual damages, as it did not deduct

fromthe fornula anmount any conm ssions that woul d have been paid
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to the tax preparer who prepared the custonmers’ tax returns had
the custoners stayed wth H&R Bl ock instead of going to Jackson
Hewi tt. See 8/14/07 Tr. at 29-36, 39.

Prior to the bench trial, neither the plaintiff nor her
counsel had been able to view the Jackson Hewi tt docunents that
formed the basis of H&R Bl ock’ s damages because they had not yet
signed a confidentiality agreenent. On Novenber 27, 2007, the
Court issued an order stating that the plaintiff could see the
list of clients for whom Ms. Perry did tax returns at Jackson
Hewi tt when Ms. Perry and her counsel sign a confidentiality
order agreeing not to disclose any of this information. See
Docket Nos. 109, 110; see also 4/25/08 Tr. at 3 (Docket No. 117).
Counsel for the plaintiff was then permtted to wthdraw with the
consent of the plaintiff and with the understanding that the
plaintiff would handl e the remai nder of the damages issue
hersel f. See Docket No. 112.

After the plaintiff’s counsel was permtted to
wi thdraw, the Court received a nunber of correspondences from Ms.
Perry and from defense counsel regarding difficulties they were
having getting Ms. Perry to view the rel evant docunents. To
facilitate this matter, the Court decided to hold a status
conference, to which defense counsel was ordered to bring al
docunents relied on to support the defendants’ damages
cal culations. The Court held a status conference on April 25,
2008, at which the defendant appeared through counsel and Ms.

Perry and her husband appeared w thout counsel. At the
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conference, defense counsel explained to the Court and to Ms.
Perry the nature of the docunents that were avail abl e and how t he
def endant had used those docunents in preparing the damages
cal cul ation. ?

During the conference, defense counsel stated that as
|l ong as a custonmer was an H&R Bl ock custonmer whose tax returns
Ms. Perry prepared while at H&R Bl ock, who then went to Jackson
Hew tt, defense counsel added the nane of that custoner to the
list to be used to cal cul ate danages even if Ms. Perry had not
prepared the tax return at Jackson Hewitt. The Court, upon Ms.
Perry’s objection, stated that it would exclude from H&R Bl ock’ s
damages custoners whose tax returns Ms. Perry did not prepare at
Jackson Hewitt. It also instructed counsel for H&R Bl ock to
provide to the Court a list excluding those custoners whose tax
returns Ms. Perry did not prepare at Jackson Hewitt. 4/25/08 Tr.
at 13, 15, 19-20.

Subsequent to the April 25, 2008, conference, the Court
did not receive fromthe defendant a damages cal cul ati on that
excl uded individual s whose tax returns Ms. Perry had not prepared
at Jackson Hewitt. On Cctober 23, 2008, the Court issued an
Order requiring H&R Bl ock to submit to the Court on or before
Novenber 7, 2008, its damage cal culation for only those people
who | eft H&R Bl ock for Jackson Hewitt whose taxes Ms. Perry
prepared. See Docket No. 120.

2 Defense counsel also agreed that Ms. Perry could review
t hese docunents at defense counsel’s law firm
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In addition, at sone point after the April 25, 2008,
conference, M. and Ms. Perry reviewed the custonmer lists in
def ense counsel ' s possession. On COctober 28, 2008, Ms. Perry
submtted a letter, which the Court received on Cctober 31, 2008.
In this letter, Ms. Perry identified eighty-three custoners on
the H&R Bl ock |ist for whom she believed she should not be
charged for a nunber of reasons, including that the returns were
not prepared by her either at H&R Bl ock or Jackson Hewitt. See
Letter from Donna Perry to Hon. Mary A. MlLaughlin (Cct. 28,
2008), attached to Docket No. 124.

On Novenber 5, 2008, H&R Block filed a nmenorandum
explaining its damages cal cul ation. See Docket No. 121. It now
appears that at the tinme that H&R Bl ock subm tted that
menorandum it had not received a copy of Ms. Perry’'s letter
dated COctober 28, 2008. Regardless, the nmenorandum nerely
repeated the position taken by defense counsel at the April 25,
2008, hearing regarding the anount of damages under the formul a;
it did not, however, take account of the fact that at the status
conference on April 25, 2008, defense counsel said that H&R Bl ock
woul d present to the Court a nunber that excluded those custoners
whose tax returns Ms. Perry did not prepare at Jackson Hewitt.

On January 29, 2009, H&R Block filed a response to M.
Perry’s letter of QOctober 28, 2008, which they had received in
January, 2009. See Docket No. 125. In this filing, H&R Bl ock
reiterated the position on danmages it had taken in its Novenber

5, 2009, nenorandum The Court received a response from Ms.
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Perry on February 23, 2009. M. Perry responded to various
statenments of fact in H&R Block’s filing and attached a |ist of
clients for which she contends she shoul d not be charged. ®

On March 2, 2009, H&R Block filed an objection to and a
notion to strike Ms. Perry's February 23, 2009, filing on the
basis that it is too |late for Ms. Perry to chall enge the evidence
presented at the bench trial and to submt further evidence to
the Court. See Docket No. 127. M. Perry opposed the notion to
strike on March 9, 2009, arguing that her expectation was that at
some point she would be allowed to view the docunents that
supported the danmages cal cul ation. She argues that now that she
has seen the lists of custoners relied on by H&R Bl ock, she

shoul d be permtted to nmake objecti ons.

1. Legal Standards

H&R Bl ock contends that, under Pennsylvania s choi ce of
| aw rul es, M ssouri |aw governs the cal cul ati on of damages under
Ms. Perry’s enploynent agreenent. It argues, however, that the
restrictive covenants at issue are enforceable under the | aw of

either Mssouri or Pennsylvania.® H&R Bl ock’s nmenorandum

3 Attached to this filing as “Exhibit A" was a certification
fromM. Perry that her statenments regarding the list of clients
she had reviewed were true, correct, and accurate.

4 Earlier inthis litigation, Ms. Perry argued that the
enpl oynment agreenent was not a valid contract, and that
Pennsyl vani a | aw shoul d apply to the present dispute.
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concerning its damages cal cul ation therefore cites to cases
appl ying both M ssouri and Pennsyl vania | aw.

The Court has reviewed the rel evant case | aw from both
jurisdictions, which it will herein review. However, because the
Court determnes that the sane result obtains under the | aw of
either jurisdiction, it need not resolve the choice of |aw

guestion. See Hammersmith v. TIGIns. Co., 480 F.3d 220, 229 &

n.6 (3d Gr. 2007).

A. Pennsyl vani a Law

Under Pennsylvania law, the parties to a contract my
i nclude a |iquidated damages provision which ensures recovery in
cases where the conputation of actual damages woul d be

specul ative. Brinich v. Jencka, 757 A 2d 388, 401-02 (Pa. Super.

Ct. 2000) (quoting Carlos R Leffler, Inc. v. Hutter, 696 A 2d

157, 172 (Pa. Super. Ct. 1997)). Liquidated damages cl auses are
enforceabl e provided that, at the tinme the parties enter into the
contract, the sumagreed to constitutes a reasonabl e

approxi mati on of the expected | oss rather than an unl awf ul

penalty. 1d. at 402; see also Finkle v. Gulf & Western Mg. Co.,

744 F.2d 1015, 1021 (3d Cr. 1984); cf. Pantuso Mdtors, Inc. V.

Corestates Bank, N. A , 798 A 2d 1277, 1282 (Pa. 2002). On the

ot her hand, a provision that calls for paynent of a sum on non-
performance or on default that is disproportionate to the val ue
of the performance prom sed or the injury that has actually

occurred will be deened a penalty. Robins Mdtor Trans., Inc. V.




Assoc. Rigging & Hauling Corp., 944 F. Supp. 409, 411 (E. D. Pa.

1996) (citing Finkle, 744 F.2d at 1021).

To determ ne whether the stipul ated danages anount is a
reasonabl e, valid Iiquidated danages provision or a penalty, a
court should look to the intention of the parties, drawn fromthe
words of the whole contract, examned in |ight of its subject-

matter and its surroundings. Geisinger dinic v. DI Cuccio, 606

A. 2d 509, 517 (Pa. Super. C. 1992). 1In making this

determ nation, the court nust “consider the relation which the
sum stipul ated bears to the extent of the injury which nmay be
caused by the . . . breaches provided agai nst, the ease or
difficulty of neasuring a breach in damages, and such ot her
matters as are legally or necessarily inherent in the
transaction.” Brinich, 757 A 2d at 402 (quoting Hanrahan, 614
A 2d at 750) (internal quotation nmarks omitted)); Geisinger, 606
A.2d at 517.°

B. M ssouri Law

M ssouri has adopted the Restatenent Second of

Contracts. Valentine's, Inc. v. Ngo, 251 S.W3d 352, 354 (M.

Ct. App. 2008); Paragon Group, Inc. v. Anpleman, 878 S.W2d 878,

881 (Mb. Ct. App. 1994). The general rule is that |iquidated

® The Geisinger court provided four criteria to help
differentiate a |iquidated danages provision froma penalty in a
restrictive covenant clause of an enpl oynment agreenent.
Gei singer, 606 A 2d at 517 (quoting Stover v. Spielmn, 1 Pa.
Super. 526, 530-31 (1896)). The Court concludes that these
criteria do not, in this case, add anything further to the
general analysis prescribed by GCeisinger and Brinich.
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damages cl auses are valid and enforceable, while penalty cl auses
are invalid. Ngo, 251 S.W3d at 354. To be valid, the damages

called for by a Iiquidated danmages cl ause nust be reasonable in

light of anticipated or actual |oss caused by the breach and the
difficulties of proof of loss. On the other hand, a termfixing
unreasonably |l arge |iquidated damages is deened a penalty and is
unenforceable as a matter of public policy. [d.

For a liquidated damages clause to be valid, (1) the
anount fixed as damages nust be a reasonable forecast for the
harm caused by the breach; and (2) the harm nust be of a kind
difficult to estimate. 1d. To be a reasonabl e forecast of
damages, the anobunt nust not be unreasonably di sproportionate to
t he anount of harm antici pated when the contract was nade.

Par agon, 878 S.W2d at 881. Wiere the difficulty of proving |oss
is great, parties have significant latitude in setting the anount

of anticipated danmages. Ngo, 251 S.W3d at 355.

[11. Discussion

Ms. Perry has chal | enged the danages provision of the
contract as unenforceable because it results in H&R Bl ock
receiving nore than its actual damages. The Court has revi ewed
this claimcarefully and declines to enforce the provision.

As a prelimnary matter, even were the Court to
conclude that the formula utilized in H&R Bl ock’ s damages
calculation is a reasonabl e approxi mati on of anticipated or
actual damages, it is without sufficient evidence to apply that

formula reliably in this case. M. Perry has challenged the
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nunber of individuals for whom she should be held accountabl e
under the formula, and the Court has approved a reduction in the
nunber of customers for whom Ms. Perry should be held
responsi ble, to the extent that any was not a client of M.
Perry’s at Jackson Hewitt. Defense counsel has admtted that the
list provided to the Court contains custoners whose tax returns
Ms. Perry did not prepare.

The Court does not see how it could possibly do what
H&R Bl ock suggests - that is, ignore Ms. Perry’'s contentions
concerning the custoners on the H&R Bl ock’s |ist when she did not
have an opportunity to view those |ists before the trial. The
Court understands that Ms. Perry’s counsel could have pursued
getting access to the docunents with the Court before trial
Nevert hel ess, given the history of this litigation, the Court is
reluctant to ignore evidence that Ms. Perry could not have
presented at the tine of trial.

In addition, counsel for H&R Bl ock at the April 25,
2008, conference told the Court that there were custoners on the
list whose tax returns were not prepared by Ms. Perry at Jackson
Hewitt. The Court ruled at that tinme that the Court would not
award damages to H&R Bl ock for such custoners. The Court also
instructed defense counsel at the conference to provide a list to
the Court excluding such custoners. Approximtely six nonths
| ater, having received no such list, the Court ordered H&R Bl ock
to provide a nunber for damages that excluded those custoners.

The Court has not, to date, seen any such nunber.

Instead, all of H&R Block’s filings after the Court’s order of
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Cctober 23, 2008, appear to utilize the |ist of custoners that
did not exclude the custonmers whomthe Court ruled it would
exclude. H&R Bl ock has not shown, nor has it argued, that such a
list would be difficult to generate, or that it would be
difficult to provide a damages cal culation utilizing such a |ist.
| ndeed, defense counsel stated at the April 25, 2008, conference
that she believed that she already had a |ist excluding the
custonmers whose tax returns Ms. Perry did not prepare at Jackson
Hew tt. See 4/25/08 Tr. at 15.

Nor has H&R Bl ock conme to grips with the evidence that
Ms. Perry has presented in her filings since the April 25, 2008,
conference. The Court understands that H&R Bl ock currently does
not have the ability to cross-examne Ms. Perry. However, it
does have access to docunents and it has the ability to refute
Ms. Perry’'s evidence if it cares to do so. H&R Bl ock was ready
for trial on this matter nonths and nonths ago. The Court
assunes that, at that tine, it was prepared to justify all of the
custonmers on the list it provided to the Court.

Even if the Court were sinply to reduce the nunber of
custonmers for whom Ms. Perry should be held responsible by the
nunber she has suggested, the Court has further concerns about
whet her the fornula represents a reasonabl e approxi mati on of H&R
Bl ock’ s expected | oss. For exanple, H&R Bl ock’s w tnesses have
admtted that the damages fornula does not take out conmm ssions
received by tax preparers. 8/14/07 Tr. at 18-20, 29-36. W thout
such a nunber taken into account, the reasonabl eness of the

nunber used by the forrmula for the enpl oyee’'s average charge is
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called into question. It has not been shown that this nunber -
or some reasonabl e approxi mation thereof - is or would be
difficult to calculate, at the very least in this case, where M.
Perry was not a new enployee. Finally, although the Court does
not conclude that H&R Bl ock’s formula is necessarily void as an
unenforceabl e penalty clause, it is not persuaded that, in

ci rcunstances such as these, H&R Bl ock’s actual danmages woul d
necessarily be speculative or difficult to estinate.

For these reasons, and in view of Ms. Perry’s evidence
in opposition to damages, the Court cannot conclude that the
damages provision of Ms. Perry’' s enploynent agreenment is or was a
reasonabl e approxi mati on of H&R Bl ock’ s antici pated or actual
| oss. The Court will not enforce the provision agai nst M.
Perry. In the absence of further evidence of H&R Bl ock’ s actual
damages to a reasonabl e degree of certainty, the Court wll
i nstead award H&R Bl ock nomi nal damages of one dollar.® The
Court expresses no opinion as to whether and to what extent Ms.

Perry is responsible for H&R Bl ock’s costs and attorneys’ fees. ’

® Under both Pennsylvania and M ssouri |aw, the anount of
| ost profits resulting frombreach of contract generally nust be
established with reasonable certainty. Aneristar Jet Charter,
Inc. v. Dodson Int’'l Parts, Inc., 155 S.W3d 50, 54-55 (M.
2005); Jahanshahi v. Centura Dev. Co., 816 A 2d 1179, 1184 (Pa.
Super. Ct. 2003). Nevertheless, a breach of contract entitles
the injured party at |east to nom nal damages. Cee v. Payne, 939
S.W2d 383, 387 (Mb. Ct. App. 1997); Scobell, Inc. v. Schade, 688
A .2d 715, 719 (Pa. Super. C. 1997).

" H&R Bl ock has filed a notion for attorneys’ fees. See
Docket No. 128. The Court will deny this notion wthout
prejudice, in view of the ruling herein on damages, so that H&R
Bl ock may have an opportunity to di scuss whether and to what
extent Ms. Perry can be held accountable for its costs and
attorneys’ fees based on the Court’s award of nom nal danages.
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An appropriate Order shall issue separately.

H&R Bl ock need not formally re-file its notion for attorneys’
fees or reproduce the analysis contained therein; rather, it
shall submt a supplenental brief only on these issues. In
deciding the issues, the Court will take into account the
argunments and anal ysis contained in H&R Bl ock’s notion for
attorneys’ fees. After H&R Block files its supplenental brief,
Ms. Perry shall then have an opportunity to file a response.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
DONNA PERRY ) ClVIL ACTI ON
V. :
H&R BLOCK EASTERN )
ENTERPRI SES, | NC. ) NO. 04-6108
ORDER

AND NOW this 18th day of August, 2009, whereas the
Court conducted a bench trial on the defendant’s damages for its
breach of contract counterclaim and upon consideration of the
parties’ filings with respect to the issue of damages, including
the defendant’s Qbjection and Motion to Stri ke (Docket No. 127),
and the defendant’s Mdtion for Attorneys’ Fees (Docket No. 128),
and for the reasons stated in a nenorandum of | aw bearing today’s
date, IT IS HEREBY ORDERED t hat:

1. The defendant nay not collect danages based on the
damages provision contained in the plaintiff’s enpl oynent
agreenment. Instead, the Court wll award H&R Bl ock nom nal
damages in the anount of one dollar ($1.00).

2. The defendant’s (bjection and Motion to Strike is
GRANTED in part. The Cerk shall strike fromthe record the

three-page list of custonmers attached to the plaintiff’'s letter
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dated COctober 28, 2008. See Letter from Donna Perry to Hon. Mary
A. McLaughlin (Cct. 28, 2008), attached to Docket No. 124.

3. In view of the Court’s ruling on damages, H&R
Bl ock’s Motion for Attorneys’ Fees is DEN ED w t hout prejudice.
Wthin thirty days of this Order, H&R Bl ock may submt a
suppl enental brief explaining whether and to what extent the
plaintiff can be held accountable for its costs and attorneys’
fees in view of the Court’s ruling on danages. The defendant
need not formally re-file its notion for attorneys’ fees or
reproduce the analysis contained therein; rather, it my submt a
suppl enental brief only on these issues. The plaintiff shal
then have thirty days to file a response to the defendant’s

suppl enental brief.

BY THE COURT:

[s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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